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Modernization of rules governing test and other 
fiduciary activities of federal savings associations 
has been proposed by the Office of Thrift Super- 
vision COTS). The attached notice of proposed 
rulemaking would be the first comprehensive up- 
date of OTS fiduciary rules since 1980. The pro- 
posed OTS rules are consistent with changes 
adopted by the Comptroller of the Currency at the 
beginning of the year for national banks. 

The proposal would amend the Community Re- 
investment Act (CR4) regulations to exempt from 
CRA requirements such special-purpose financial 
institutions that do not make loans or offer other 
commercial or retail banking services. This pro- 
vision responds to a marketplace change in which 
some OTS-regulated thrifts have organized solely 
to offer trust services locally or nationwide, and 
makes the OTS CRA rule consistent with those of 
the other federal banking regulators. 

The proposal identifies specific fiduciary activities 
that are covered by the regulation. These include 
acting in traditional fiduciary capacities, such as 
trustee, executor, administrator and guardian; act- 
ing in any capacity in which the institution pos- 
sesses investment discretion on behalf of another; 

and providing investment advice for a fee, re- 
gardless of whether or not the customer follows 
that advice. 

The proposed rule also reflects prior OTS inter- 
pretations that a federal thrift can offer any fi- 
duciary service authorized for competing 
providers, including state or federally chattered 
banks, operating in the same state as the thrift’s 
test office. 

The notice of proposed rulemaking was published 
in the July 23, 1997, edition of the Federal Reg- 
ister, Vol. 62, No. 141, pp. 39477.39490. Written 
comments must be received on or before Sep- 
tember 22, 1997, and should be addressed to: 
Manager, Dissemination Branch, Records Man- 
agement and Information Policy Division, Office 
of Thrift Supervision, 1700 G Street, N.W., Wash- 
ington, DC 20552. Comments may be mailed or 
hand-delivered, faxed to 202/906-7755 or e-mailed 
to: public.info@ots.treas.gov. All commenters 
should include their name and telephone number. 

For further information contact: 
Timothy Lcary 202/906-7170 
Larry Clark 202/906-5628 

Nicolas P. Retsinas 
Director 
Office of Thrift Supervision 
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Office of Thrift Supervision 

12 CFR Parts 545,550 and 563e 

[No. W-W] 

RIN 1550-ABo9 

Fiduciary Powers of Federal Savings 
Associations; Community 
Reinvestment Act 

AGENCY: Office of Thrift Supervision. 
TreaSJly. 
ACTION: Notice of proposed rulemaking. 

SUIMARY: The Office of Thrift 
Supervision (OTS) proposes to revise its 
fiduciary powers regulations in order to 
promote the more efficient operation 
and supervision of Federal savings 
associations’ fiduciary activities. The 
proposed changes are intended to 
update, clarify, and streamline OTS 
regulations, to incorporate significant 
interpretive guidance, and to eliminate 
unnecessary regulatory burden. OTS 
proposes these revisions pursuant to the 
Regulatory Reinvention Initiative of the 
Vice President’s National Performance 
Review (Reinvention Initiative) end 
section 303 of the Community 
Development and Regulatory 
Improvement Act of 1994 (CDRIA). OTS 
also proposes to amend its Community 
Reinvestment Act (CP.A) regulations. 
The proposed change would bring the 
scope of OTS’s CRA regulation into 
accord with the CRA regulations of the 
other federal banking agencies. It would 
exempt Born the CRA regulations 
savings associations that do not perform 
commercial or retail banking services by 
granting credit to the public in the 
ordinary oourse of business. 
DATES: Comments must be received on 
or before September 22, 1997. 
ADDRESSES: Send comments to Manager, 
Dissemination Branch, Records 
Management and Information Policy, 
Office of Thrift Supervision. 1700 G 
Street, N.W., Washington. DC. 20552, 
Attention Docket No. 97-68. These 
submissions may also be hand-delivered 
to 1700 G Street, N.W., from 9:OO A.M. 
to 5:OO P.M. on business days: sent by 
facsimile transmission to FAX Number 
[202) 9067755: or sent by e-mail to 
public.info@ots.treas.gov. Those 
commenting by e-mail should include 

their name and telephone number: 
Comments will be available for 
inspection at 1700 G Street, N.W.. from 
9:OO A.M. until 4x30 P.M. on business 
days. 
FOR FtlRTnER lNFoRYIT,cJN coNT*cl: 
Larry Clark, Senior Manager, 
Compliance and Trust Programs, 
Compliance Policy, (202) 906-5628: 
Timothy Leary, Counsel (Banking and 
Finance), (202) 906-7170. or Karen 
Osterloh, Assistant Chief Counsel, (202) 
9066639, Regulations and Legislation 
Division, Chief Counsel’s Office, Office 
of Thrift Supervision, 1700 G Street, 
N.W., Washington, DC. 20552. 

II. Background 

In 1995. pursuant to the Reinvention 
Initiative and section 303 of CDRIA, 
OTS conducted a comprehensive review 
of its rules and regulations. As part of 
that review, OTS identified its trust 
regulations at 12 CFR Part 550 for 
updating and streamlining. 

Part 550 is uromuleated under Section 
5(n) of the Hdme Ow;en’ Loan Act 
(HOLAI, 12 USC. !464(nl, which 
authorizes the Director of OTS to 
authorize a Federal savings’association 
to exercise fiduciary powers. Congress 
enacted section 5(n) in order to give 
Federal savings associations the “ability 
to offer trust services on the same basis 
as national banks” and to “enhance the 
ability of thrifts to offer complete 
financial service to the consumer.“’ 

As originally enacted, section 5(n) of 
the HOLA empowered the Federal 
~0me Loan ~enk Board (FHLBB), the 
predecessor agency to OTS, to issue 
regulations regarding the proper 
exercise of Federal association tn~t 
powers? Pursuant to that authority, the 
FHLBB issued the current pat 550 in 
December, 1980.3 These regulations 
have not been substantially changed 
since their promulgation. 

Since 1980, however, much about 
Federal savings associations’ fiduciary 
business has changed. These changes 
have affected the nature and scope of 
the fiduciary services that associations 
offer, and the structures and operational 
methods that associations use to deliver 
those services. OTS’s primary goals in 
revising part 550 are to accommodate 
these changes, remove unnecessary 
regulatory burden, and facilitate the 
continued development of Federal 
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The proposed definition also includes 
a Federal savings association that acts as 
an investment advisor for a fee, even 
though the association may not act in 
any traditional fiduciary capacity or 
exercise investment discretion.6 This 
provision recognizes that when a 
customer pays a fee in return for 
investment advice, whether or not the 
customer follows that advice, the 
customer has a reasonable expectation 
of receiving advice that is free of 
conflicts df interest. It is also consistent 
with other Federal statutes that provide 
enhanced protection to customers of 
certain investment advisers who receive 
a fee.7 

On July 9.1997, the OCC proposed to 
issue an interpretive ruling codifying a 
recent interpretive letter that clarified 
how the OCC intends to apply the term 
“acting as an investment adviser fore 
fee.“8 The OCC interprets the term 
“investment adviser” to generally meen 
a national bank that provides advice or 
recommendations concerning the 
purchase or sale of specific securities, 
such as a national bank engaged in 
portfolio advisory end management 
activities (including acting as 
investment adviser to a mutual fund). 
The qualifying phrase “if +e bank 
receives a fee for its investment advice” 
excludes those activities in which the 
investment advice is merely incidental 
to other services. 

Under the OCC interpretation, a 
national bank that engages in full- 
service bmkerage activities may provide 
investment advice for a fee, depending 
upon the commission structure end the 
specific facts. The OCC will consider 
full-service brokerage to involve 
investment advice fore fee if a non-be& 
broker engaged in that activity is 
considered an investment adviser under 
the Investment Advisers Act of 1840.9 

The OCC also has indicated thet 
certain activities generally will not 
entail providing invsstment advice for a 

fee. These include financial advice and 
counseling, including strategic planning 
of a financial nature, merger and 
acquisition advisory services, advisory 
and structuring services related to 
project finance transactions, and 
providing market economic information 
to customers in general; client-directed 
investment activities where the fee does 
not depend on the provision of 
investment advice; investment advice 
incidental to acting es a municipal 
securities dealer; real estate ssset 
management: real estate consulting; 
advice concerning bridge loans: services 
for homeowners’ associations; tax 
planning and structuring advice; and 
investment advice authorized the OCC 
under 12 U.S.C. 24 [Seventh) as an 
incidental power necessary to ceny on 
the business of banking. 

OTS agrees with the OCc’s 
interpretation end intends to apply it 
when determining whether a Federal 
savings association is acting es an 
“investment adviser.” OTS invites 
comment on the OCC interpretation end 
whether similar language should be 
incorporated into the OTS final rule or 
guidance. 

The OCC. in its December, 1996 
revisions to Pert 9, considered relying 
on State law es en alternative dividing 
line between fiduciary and non- 
fiduciary investment advisory activities. 
Under a State law approach, for 
example, pert 550 would apply to en 
association’s investment advisory 
activity if that activity, when engaged in 
by competing State fiduciaries. would 
require State authorization end would 
be regulated as e fiduciary activity 
under State law. 

While the OCC rejected this approach 
in its fIna rule. OTS invites comment 
on this and other alternative approaches 
to defining which investment advisory 
activities to include within the 
definition of fiduciary capacity. 

The adoption of any approach that 
excludes some types of investment 
advisory activities from coverage under 
pert 550 raises the question of how to 
oversee “non-fiduciary” investment 
advisory activities. Some of these 
activities already are subject to the 
Interagency Statement on Retail Sales of 
Non-deposit Investment Products 
(February 14.19941, 10 end the anti-fraud 
provisions of the Securities Exchange 
Act of 1934.” A Federal savings 

association also must conduct all its 
activities. including its investment 
advisory activities, in a manner 
consistent with safe and sound banking 
practices. 

Finally, OTS notes that employees of 
banks who engage in certain securities 
transactions for customers are subject to 
various recordkeeping and confirmation 
regulations.‘z OTS is considering 
whether to issue a separate proposed 
rulemaking adopting similar rules for 
employees of savings associations who 
engage in non-tiduciary investment 
adeisory services. As such. OTS invites 
comment on whether such requirements 
should be considered in a future 
rulemakIng. 

Fiduciary Officers and Employees 

Existing pert 550 uses the term “trust 
department” to refer to the group of 
employees that are assigned fiduciary 
responsibilities. The proposal replaces 
this term with the term “fiduciary 
officers and employees.” This proposed 
change reflects the increasing diffusion 
of fiduciary functions throughout a 
Federal savings association. 

Fiduciary Powers 

The proposed definition of “fiduciary 
powers” in 9 550.2 specifies that the 
scope of e Federal savings association’s 
fiduciary powers depends upon the 
power that the State in which the 
Federal savings association is located 
grants to competing fiduciaries. See 12 
U.S.C. 1464(n)(l). This is consistent 
with the OCc’s definition of fiduciary 
powers for national banks in new 
p9.2 ). 

3 Un er OTS’s current regulations and 
Dast intermetivc ooinions. e federal 
ihrift is lo&ted, fo; trust purposes, in 
each State where it operates e trust 
office.” A trust office may be the 
association’s home office, any branch 
office, any egency office, or 
alternatively, a fiduciary presence 
within a State that is the functional 
equivalent of operating a brick and 
mortar trust office-e so-called de facto 
trust office.“Thus, a Federal savings 
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association may provide trust services 
from office located in mere then one 
State.‘5 

Investment Discretion 

As discussed above, fiduciary 
capacity would include any capacity in 
which the association possesses 
investment discretion on behalf of 
another. With respect to en account, 
“investment discretion” is defined as 
the authority “to determine what 
securities or other assets to purchase or 
sell on behalf of the account.” This term 
would apply whether the investment 
discretion is sole or shared. Moreover, a 
savings association would have 
inveshnent discretion where it mceives 
delegated authority over investments 
end yhere it delegates this authority to 
another. 

Proposed 5 550.3 (Exempt Activities] 

Currently. OTS eppmval under pert 
560 is net required fore Federal savings 
association to act as trustee “I custodian 
of certain trusts end accounts. See 12 
CFR 545.102. Under this provision, e 
savings association may ect as a trustee 
or custodian of zm Individual 
Retirement Account ore Keogh account, 
including self directed eccounte. The 
association may also act es e trustee 
with “o active fiduciary duties, if 
applicable law authorizes it to act in 
that capacity. Under this provision. 
however, the association may invest the 
funds of the trust or account only: (11 in 
the association’s ovm eccouts, 
deposits, obligations or securities, or (2) 
in such other resets as the customer may 
direct, provided that the association 
does “et exercise any investment 
discretion’or provide any investment 
advice with respect to the trust or 
account assets. Section 545.102 further 
requires the Federal swings association 
to observe principles of sound trust 
administration, including those relating 
to recordkeeping end segregation of 
assets. end requires the association to 
make certain specific disclosures. 

In order to m”re efficiently organize 
OTS’s fiduciary regulations end t” 
clarify when applications for fiduciary 
powers are required, the proposal would 
move cunmt 12 CFR 545.102, with 
slight modifications, to new g 550.2. 

Proposed 5550.4 (Approval 
Requirements) 

be adequately bonded. See existing 
5 550.5(e). 

Proposed 5 550.4 would clarify end 
streamline the requirements governing 
applications for fiduciary powers. The 
current requirements are found et 
5550.2. 

Proposed 5 550.5 (Administration of 
Fiduciq Powers) 

Proposed 5 550.5 would govef” the 
administration of fiduciary powen. 
Paragraph (al of the proposal would 
continue to place the primary 
responsibility for the proper exercise of 
a Federal savings association’s fiduciary 
activities on its board of directors. The 
board may continue to assign functions 
related to the exercise of fiduciary 
powers to sny director. officer, 
employee, or to a committee of 
directors, officers or employees. 
Compare existing 5 550.5(a)(l). 

Paragraph lb1 would address the use 
of personnel end facilities. Under this 
provision, a Federal savings association 
may “se its personnel end facilities to 
perform services related to the exercise 
of its fiduciary powers. Moreover, any 
department of the association may use 
fiduciary officers, employees, and 
facilities to perform services unrelated 
t” the exercise of fiduciary powers, to 
the extent not prohibited by applicable 
law. See existing 5 550.5(b). The 
proposed rule would also permit e 
Federal savings association to “se the 
facilities of en affiliate to perform 
services related to its fiduciary 
activities, end allow en affiliate to “se 
fiduciary officers, employees, and 
facilities to perform services unrelated 
t” the exercise of fiduciary powers. 
Such authority does not, of course, 
restrict OTS’s ability to impose 
conditions one Federal savings 
association’s relationship with its 
affiliates. 

Proposed 5 550.5(c) is e new provision 
eddressing agency agreements. This 
provision would clarify that a Federal 
savings association may enter into a 
written agency agreement with another 
entity 1” purchase or sell services 
related to the exercise of fiduciary 
powen. This provision pmvides Federal 
savings associations with greater 
flexibility and is consistent with recent 
agency guidance.‘6 As with en 
association’s relationships with its 
affiliates, this provision does not restrict 
OTS’o ability to impose conditions “n 
en association’s agency sgreements. 
Finally, proposed paregraph (d) retains 
the existing requirement that all 
fiduciary officers and employees muet 

Proposed 5550.6 lGe”eral Standards for 
the Exercise of Fiduciary Powers) 

Proposed 5 550.6 sets o”t general 
standards that a Federal savings 
associations must meet in exercising its 
fiduciary powers. The proposal specifies 
that a Federal savings associations must 
exercise its fiduciary powers prudently 
and in compliance with applicable law. 
Proposed 5 550.6 fwther specifies that a 
Federal savings association mwt “se 
standards in exercising its fiduciary 
powers that are consistent with safety 
end soundness. promote sound 
fiduciary administration, and ensble the 
association to monitor the conditions of 
its fiduciary operations. The standards 
should also take into ecco”“t en 
association’s size, the nature and scope 
of its fiduciary operations, end the 
conditions in the market in which it 
exercises fiduciary powers. 

I” its recent revisions of its fiduciary 
powers regulation, the OCC included e 
provision, 12 CFR 9.5, requiring 
national banks to maintain end follow 
written policies end procedures in 
certain emas. Several of those &as. 
such es brokerage placement practices, 
the use of material inside information 
when buying or selling securities. the 
selection and retention of readily 
available legal counsel, and the 
investment of funds held as fiduciary, 
were drawn from various existing 
sections of the OCC’s prior fiduciary 
powers regulation. The new final OCC 
mle gathered those separate 
requirements into one section, and 
added e requirement that national benks 
adopt end follow written policies and 
procedures addressing methods for 
preventing self-dealing end conflicts of 
interest. 

After consideration, OTS has decided 
not to specifically require written 
policies and pmcedures in its 
regulation. Adopting e provision similar 
to 12 CFR 9.5 would require Federal 
savings associations to adopt end follow 
written policies and procedures in four 
areas not found in current Pert 650: 
brokerage placement services, methods 
for preventing self-dealing and conflicts 
of interest, selection and retention of 
readily available legal counsel, end the 
investment of funds held as fiduciary. 
Proposing similar requirements for 
Federal savings associations would 
impose en additional regulatory burden 
by expanding the areas in which Federal 
savings associations must maintain end 
follow written policies and procedures. 

UTY has opted for a less rigid 
approach that will still require 
associations to exercise their fiduciary 
























